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Introduction
The EU has no maritime territory or jurisdiction except in so far as transferred to it by
its Member States. The Union powers are delimited by the founding treaties and by
secondary EU legislation. EU legislative competence does not extend to the
establishment of maritime zones, as such competence rests with the Member States.
This follows from the general scope of the Lisbon Treaty, which does not empower
the Union to alter the maritime zones of its Members States. 2 This was already
acknowledged by Regulation 2141/70 which provided that each Member State
decides by means of national legislation, which waters come under its sovereignty
and/or jurisdiction.3 The extent of these waters is thereby a matter to be determined by
each Member State.4
Nevertheless, the EU does have an interest in the establishment of maritime zones, as
many of the rights and duties conferred upon coastal States in the different maritime
zones touch upon issues that fall within the area of a shared (e.g. fisheries
management, the environmental policy, maritime transport and security), or exclusive
EU competence (e.g. fisheries conservation). Consequently, secondary Union
legislation - especially in the field of fisheries – avails itself of the concept of
‘Community waters’, which should be referred to as ‘Union waters’ following the
entry into force of the Lisbon Treaty.
This paper assesses to what extent the so-called ‘Community’ or ‘Union waters’ 5
encompass the maritime waters of the Member States and if any rights or title can be
derived from this terminology. It will do so by geographically addressing the different
maritime zones: the territorial sea, the exclusive economic zone (EEZ), the
continental shelves and the high seas. The ECJ played an important role in clarifying
the jurisdictional radius in this respect. In fact such issues have been on the agenda of
the European Court of Justice (ECJ) from the outset. In line with the evolution ratione
loci, the ECJ was asked to clarify the jurisdictional scope of Community fisheries law.
Therefore, the case-law of the ECJ takes a prominent place in this paper.
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Territorial scope
There are no provisions in the Lisbon Treaty6 determining the territorial extent of EU
jurisdiction in general. In Case 61/77, the ECJ advocated that “as institutional Acts
adopted on the basis of the Treaty, the regulations apply in principle to the same
geographical area as the Treaty itself”.7 The Lisbon Treaty addresses its geographical
scope by listing the Member States in Article 52 TEU (ex Article 299(1) EC Treaty),8
which provides that “[t]he Treaties shall apply to the Kingdom of Belgium, the
Republic of Bulgaria, the Czech Republic, the Kingdom of Denmark, [etc.]”. 9 No
reference, however, is made to the territory of the Member States.
In Case C-111/05, the territorial scope of Directive 77/388/EEC had to be clarified.10
The ECJ pointed out that the territorial scope of this instrument was determined in its
Article 3, according to which ‘territory of a Member State’ means the ‘territory of the
country’, and ‘territory of the Community’ means the territory of the Member States.
The ‘territory of the country’ corresponds to the scope of the EC treaty, as defined for
each Member State by Article 299 EC Treaty (now Article 52 TEU).11 In the absence
of a more precise definition of the territory falling within the sovereignty of each
Member State, the ECJ stressed that each of the Member States determines the extent
of that territory, in accordance with the rules of public international law.12
By virtue of a rule commonly accepted in public international law, the geographical
scope of a treaty covers, in principle, the entire territory of the States party to the
agreement. 13 It follows that, when determining whether the Lisbon Treaty is
applicable to a given geographical area, it is first necessary to ascertain whether that
area forms part of the territory of one of the Member States.
Baselines
The Baseline Case touched upon a delicate issue of national sovereignty, i.e. the
competence of Member States to define the maritime zones appurtenant to their land
territory and, more especially, to determine the baselines from which such zones are
measured. The United Kingdom when extending its territorial sea up to twelve
nautical miles (nm) relied on this competence for justifying its use of ambulatory
baselines, i.e. those that are defined from time to time by the Member States
concerned. Following the extension of its territorial sea, certain low-tide elevations14
situated within the twelve nm limit would henceforth constitute base points for the
drawing of the baselines, on the basis of which the six nm and twelve nm fishery
zones would also be measured. It led to an extension of those fishing areas in which
6
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United Kingdom fishermen enjoyed exclusive fishing rights. It would also have the
effect of excluding fishermen from other Member States - in particular Belgium and
France - from the zones in which they had traditionally fished. The ECJ could not
agree to the latter interpretation and observed that:
[i]nternational law merely authorizes States to extend their
territorial sea to 12 miles and, in certain circumstances, to
draw the baselines used to measure the breadth of the
territorial sea to and from low-tide elevations which are
situated within that territorial sea. The decision to make use of
the options under the rules of international law for the purpose
of determining the areas listed in Annex I is attributable solely
to the United Kingdom, which thereby unilaterally altered the
scope of the provisions in Regulation 170/83.”15
The scope of Annex I to the fisheries framework regulation could not altered by the
unilateral action of a Member State.16 The ECJ was thus faced with a Member State
pleading international law as a defence against failing to fulfil its obligations under
Community law. In areas where Member States still have exclusive jurisdiction to act
under public international law, obligations deriving from (customary) international
law may collide with the requirements of Community law. This case thus clarifies that
Member States when acting within the sphere of their own competences, must have
due regard to the Community legal system exists which is as a separate legal order,
distinct from systems of national law and from the classic interstate arrangements of
international law.
Territorial sea
Under international treaty law, in absence of an express or implied intention to the
contrary, a treaty is binding upon each party in respect of its entire territory. 17
According to the ILC, in absence of any indication in the treaty as to its territorial
application, this territory embraces “not only the land but also any appurtenant
territorial waters . . . which constitute[s] the territory of the State.” 18 From an
international law perspective, the territorial sea is an extension of State sovereignty.19
The Lisbon Treaty thus undoubtedly applies to the Member States’ territorial seas.
The ECJ took the same view in Case C-111/05, as it stressed that pursuant to
the LOS Convention, the sovereignty of the coastal State extends to the territorial sea
as well as to its bed and subsoil.20 Consequently, the national territory of the Member
States within the meaning of Article 52 TEU also consists of the territorial sea, its bed
and subsoil. It being understood that it is for each Member State to establish the
breadth of its territorial sea in accordance with the LOS Convention.21
Exclusive Economic Zone
During the beginning years of the European Common Fisheries Policy (CFP), the idea
was advocated that the European Economic Community (EEC) had no competence
outside the territorial sea of its Member States. The Commission in its 1967 report on
15
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the basic principles of a common policy, referred to “l’exploitation des ressources de
la partie de la mer relevant de la souveraineté des différends Etats membres”.22 As
regards the special fishing zones adjacent to them, such competence was doubted
mainly because of their high seas character. 23 Most writers opposed this strict
interpretation and advocated a more teleological approach, which did not hinder the
then EEC in achieving its objectives. 24 They found themselves supported by
Article 227 (1) EEC Treaty (currently Article 52(1) TEU) which does not mention
‘territories’ but the Member States themselves. This suggests that in principle the
Lisbon Treaty has the same geographical reach as the jurisdiction of Member States in
relation to the differing subject matters.
In relation to fisheries, there was never any explicit referral or strict confinement to
the ‘territory’ of the Member States. Indeed, EU fisheries law has been taken to
extend wider than the territorial sea. Regulation 2141/70 limited the application of the
equal access principle to the maritime waters coming under the ‘sovereignty’ or
within the ‘jurisdiction’ of the Member States. 25 This phrase does not use the
conventional and customary international law terminology for describing and defining
States’ maritime zones, but takes each of its component parts: sovereignty and
jurisdiction, which were not defined in the regulation.
The current basic regulation, Regulation 2371/02, uses the same terminology. Waters
under ‘sovereignty’ in customary international law terminology appear to cover the
Member States’ internal waters and territorial seas. The waters under jurisdiction
were originally considered to be those adjacent to the territorial sea in which the
coastal State enjoyed exclusive rights to which they were entitled under the London
Fisheries Convention.26 In this way the geographical extent of the Community access
regime was confined up to an external limit of twelve nm. This was retroactively
confirmed by the ECJ in Joined Cases 3, 4 and 6 by stating that Article 5 of
Regulation 2141/70 was applicable only to a geographical limited fishing area.27
Since 1977 the waters under jurisdiction also refer to the EFZ and EEZ, which may
not extend beyond 200 nm. During the years of preparation for UNCLOS III (19701973) and the first phases of the conference leading up to the adoption of the ‘Revised
Single Negotiating Text’ (1973-1976) by which time negotiation over fisheries issues
were largely completed, the EU’s fisheries policy was still in an embryonic state.28
In view of the developments at UNCLOS III, the Commission started to search for a
Community solution to the anticipated establishment of 200 nm fishery zones
worldwide. 29 Following the extra-ordinary Council meeting of 30 October 1976 in
The Hague, the Council formally adopted on 3 November 1976 a resolution
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requesting the EEC Member States to act in concert to extend their fishing zones as of
1st January 1977.30
This concerted action aimed to prevent the Member States from taking unilateral
initiatives which could run opposite to the equal access principle and to underline the
‘communitisation’ of the EEC fishing waters. Through the implementation of this
resolution, fishing limits of a uniform width have been established off all Member
States’ coasts in the North Sea and North Atlantic, and by Germany and later on by
new Member States in the Baltic Sea.
These newly established waters were henceforth encompassed by the Community’s
internal fisheries policy. This was indirectly confirmed in Case 61/77, in which the
Irish government raised an objection concerning the geographical scope of the
Community’s fisheries policy.31 Regulation 101/76 stated that “[t]he maritime waters
referred to . . . shall be those which are so described by the laws in force in each
Member State”.32 The ECJ ruled that “as institutional acts adopted on the basis of the
Treaty, the regulations apply in principle to the same geographical area as the Treaty
itself”.33 Therefore Regulation 101/76 was to be understood as referring to the limits
of the field of application of Community law in its entirety, as that field may at any
given time be constituted. The reference to the ‘laws in force’ describing the maritime
waters coming under sovereignty or within jurisdiction of the Member States must be
interpreted as referring to the laws applicable from time to time during the period of
validity of the regulation concerned.34 It follows that “any extension of the maritime
zones in question automatically means precisely the same extension of the area to
which the regulation applies.”35
In Case 812/79 the ECJ was more straightforward, as it stated that “[t]he fishery zones
of the Member States which extend to 200 [nm] of the North Sea and Atlantic coasts
are the subject of Community fishery rules.”36
Community Waters
Regulation 2371/02 now provides that “[t]he Common Fisheries Policy shall cover . . .
where such activities are practised on the territory of Member States or in Community
waters.” 37 The regulation provides a definition of these ‘Community waters’ as
meaning the waters under the sovereignty or jurisdiction of the Member States. 38
Together they form the so-called ‘Community waters’.

30

Résolution sur l’extension des zones de pêche des Etats membres de la Communauté à 200 miles au 1 janvier 1977, les accords
de pêche conclus avec des pays tiers et une politique commune révisée de la pêche, C 259 OFF. JOURNAL 26 (4 November 1976);
31
Case 61/77, supra note 7. In casu, failing the adoption of a Community conservation system, the Irish Government had
adopted restrictive measures covering the waters adjacent to its twelve nm limit. By means of two orders it had prohibited the
entry of sea fishing boats and fishing in a maritime area situated within that portion of the exclusive fishery limits of Ireland. The
second order exempted from that prohibition sea fishing boats not exceeding 33 metres in length. By these unilateral actions,
Ireland put weight on its demands for a fifty nm exclusive zone.
32
Regulation 101/76, supra note 3, Article 2 (3).
33
Ibid., para. 46.
34
Ibid., paras 47-48.
35
Ibid., para. 49.
36
Case 812/79, Attorney General v. Juan C. Burgoa, 1980 ECR 2787, para. 16. In other words, equal access no longer applies
just to zones of at most twelve nm from the coast, but to zones of up to 200 nm of the coast.
37
Council Regulation (EC) N° 2371/2002 of 20 December 2002 on the Conservation and Sustainable Exploitation of Fisheries
Resources Under the Common Fisheries Policy, Article 2 (1), L 358 OFF. JOURNAL 59-80 (31 December 2002), Article 1 (1)
Hereinafter Regulation 2371/02.
A.E. Croft, Written Question N° 330/89, Definition of Community Waters, C 305 OFF. JOURNAL 23 (4 December 1989); A.E.
Croft, Written question N° 241/88, Definition of Community Waters, C 317 OFF. JOURNAL 46 (12 December 1988); F. Pierros et
al., Written Question N° 2315/90, Defining the European Community's Borders, C 107 OFF. JOURNAL 22-24 (22 April 1991).
38
Regulation 2371/02, ibid., Article 3 (a). Regulation 3760/92 used the terminology of ‘Community fishing waters’ as the waters
under the sovereignty or jurisdiction of the Member States. Regulation 3760/92, supra note 15, Article 2 (a).

- 77 -

In Case C-391/05,39 the ECJ was asked what interpretation was to be given to the
term ‘Community waters’ in contrast to the term ‘inland waters’ for the purposes of
Directive 92/81 concerning the harmonisation of excise duties on mineral oils.40 The
former concept required clarification for the purpose of determining whether excise
duties were due on mineral oils used for the purposes of navigation within
Community waters. Advocate General Bot in his opinion sought a criterion whereby
the term ‘Community waters’ could be distinguished from the term ‘inland waters’.
The ‘baseline’-criterion as used in the LOS Convention was ruled out.41 That criterion
had a different purpose from that of Directive 92/81, in that it determines the
sovereign rights and reciprocal obligations of the parties.42 A functional approach, as
eventually followed by the ECJ, distinguishing between the two terms by having
regard to the type of transport being carried out on Community waters and inland
waterways was equally ruled out. Instead, Bot contented that the term Community
waters was to be interpreted as covering marine waters falling within the sovereignty
and jurisdiction of Member States, with the exception of the inland waterways listed
in Annex I to Directive 82/714/EEC.43 Bot noted that the term ‘Community waters’
was used in connection with the CFP,44 namely to designate the Community fishing
zone resulting from the communitisation of the Member States’ EEZs (sic). 45
Moreover, the annual quota regulation described Community waters as, “waters
falling within the sovereignty or jurisdiction of Member States as opposed to
‘international waters’, which are waters falling outside the sovereignty or jurisdiction
of any State”. 46 Thus, defined in contrast to international waters, Bot interpreted
‘Community waters’ broadly as being marine waters falling within the sovereignty or
jurisdiction of Member States, covering all the marine territories of the Member
States. 47 The ECJ adhered to a functional approach and concluded that “the term
‘Community waters’ meant all waters which could be used by all sea-going vessels,
capable of travelling maritime waterways for commercial purposes.” 48 In fact, it
seems that the ECJ was obliged to follow this functional approach and not to equate
the term Community waters as used in a fisheries context with the one to be used for
clarifying this case. Adhering to the Advocate General’s view would have attributed
to the Community waters concept, as used in fisheries legislation and which is in se
nothing more than a functional fishery zone, other characteristics associated with an
EEZ.
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Continental Shelves
Bearing in mind the particular nature of the rights enjoyed by coastal States over their
continental shelves, the question arises whether the Lisbon Treaty provisions and
fisheries legislation are applicable to it. In 1970 the European Commission issued a
memorandum in which it argued that the EEC Treaty was also applicable to the
Member States’ continental shelves.49 This view is still considered controversial since
neither the jurisprudence of the International Court of Justice (ICJ) nor State practice
supports the Commission’s argument that “[t]he continental shelf may be considered
the same as the territories of the signatory States over which these States exercise
sovereign rights.” 50 The EU Council has never endorsed such a wide view of the
geographical scope of the founding treaties. 51 As Freestone points out, such an
assertion suggests a fundamental misapprehension of the distinction between
sovereignty and sovereign rights, upon which the continental shelf regime is based.52
Nevertheless, Harders makes the point that when the EEC Treaty was signed in 1957,
the original Member States may not have fully appreciated the significance of the
issue.53 This cannot have been the case for the States that acceded afterwards, when
the major offshore oil fields had been discovered. Although, no declaration to the
effect that the continental shelf was not included in the scope of the founding treaties
has been made.
The issue of applicability of EU law to the continental shelf is a major concern of the
Community and its Member States. If EU law applies to the continental shelf areas of
the Member States and such important treaty provisions, in particular the principle of
non-discrimination and the right of establishment therefore govern economic
activities performed on it, other legal and political consequences ensue.54 As such, on
many occasions problems have arisen in the context of the exploitation and
exploration of oil and gas resources. 55 The reason why the founding treaties and
secondary legislation do not refer to the maritime zones at all or is limited to a
‘territorial’ provision is to be found in the fact that Member States want to reserve
their off-shore activities as sovereign competence areas. Apart from fisheries, as
demonstrated below, there are still much diverging legal opinions. The whole
discussion also affected the competences of the EU to adopt measures aimed at the
preservation of the marine environment or more specifically to adopt measures aimed
at combating the adverse effects of fishing. The geographical scope of the Habitats
Directive is limited to the ‘European territory of the Member States to which the
Treaty applies’.56 In Case C-6/04, however, the ECJ ruled that the United Kingdom
49
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was obliged to implement the Habitats Directive beyond its territorial waters, i.e.
beyond 12 nm.57
Even if the continental shelf is regarded as not part of a Member State’s territory,
fishing activities performed on it are covered by the CFP provisions.58 A translation
of the Kramer judgement to the present question leads to the conclusion that in so far
as the Member States are competent under international law to regulate continental
shelf fisheries, the Community must also be regarded as being competent to take such
measures, at least to the extent that the subject matter of the measure falls within the
substantive scope of the EC treaty’s agricultural articles.59 This is also the view of the
Commission:
Le droit communautaire s’applique au plateau continental
pour autant qu’il s’applique aux activités économiques que les
Etats membres y exercent en vertu de leurs droits souverains
relatifs à l’exploration et l’exploitation des ressources du fond
marin et du sous-sol du plateau continental.60
Likewise, the ECJ has held in Case 37/00 that:
[w]ork carried out by an employee on fixed or floating
installations positioned on or above the part of the continental
shelf adjacent to a contracting State, in the context of the
prospecting and/or exploitation of its natural resources, is to
be regarded as work carried out in the territory of that State
for the purposes of applying Article 5 (1) of the Convention of
27 September 1968 on Jurisdiction and the Enforcement of
Judgments in Civil and Commercial Matters.61
Apart from the territorial reference, the geographical scope of the CFP is limited to
‘Community waters’, meaning the water column under sovereignty or jurisdiction of
the Member States. 62 From an international law perspective, the sedentary species
living on the continental shelf would be excluded. On the other hand, the CFP extends
to fishing activities performed by ‘nationals of Member States’, irrespective of the
maritime zone where such activities are performed. Consequently, EU fisheries
legislation covers continental shelf fishing by nationals of the Member States. This
view is reinforced when confronted with the definition of which goods can be
considered as ‘wholly obtained or produced in one country’. Such goods are defined,
inter alia, as “[p]roducts of sea-fishing and other products taken from the sea by
vessels registered or recorded in that country and flying its flag” and as “[p]roducts
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taken from the sea-bed or beneath the sea-bed outside territorial waters, if that country
has, for the purposes of exploitation, exclusive rights to such soil or subsoil.”63
In Case C-111/05, the ECJ was requested to give a preliminary ruling on the question
whether Community provisions relating to value added tax64 applied to the installation,
between Sweden and another Member State, of a fibre-optic cable, part of which was
to be laid on the seabed in international waters. The ECJ stressed that in contrast to a
coastal State’s territorial sea, the sovereignty over its EEZ and the continental shelf is
merely functional and limited to the right to exercise the activities of exploration and
exploitation laid down in the LOS Convention.65 To the extent that the supply and
laying of an undersea cable was not included in those articles, the ECJ considered that
part of the operation not within the sovereignty of the coastal State. The ECJ
considered its finding was supported by the LOS Convention,66 which permit, subject
to certain conditions, any State to lay undersea cables in those zones.67 Consequently,
this activity could not be regarded as having been carried out in the territory of the
country. The same was considered, a fortiori, true for such activity carried out at sea
in a zone which pursuant to the LOS Convention68 fell outside the sovereignty of any
State.69 The ECJ concluded that the supply and laying of a fibre-optic cable linking
two Member States was not subject to value added tax (VAT) for that part of the
transaction which is carried out in the EEZ, on the continental shelf and at the high
seas.70
High Seas
The Lisbon Treaty does not explicitly make reference to the possibility of an extraterritorial application of it or of secondary legislation adopted under it. The high seas
fall outside the scope of EU waters, since the Member States can not claim sovereign
or jurisdictional rights over these waters. Community legislation defines
‘International waters’ as waters falling outside the sovereignty or jurisdiction of any
State.71 But the CFP covers, irrespective of the zone frequented, fishing activities “by
Community fishing vessels or, without prejudice to the primary responsibility of the
flag State, nationals of Member States.” 72 EU legislation defines a ‘Community
fishing vessel’ as a “fishing vessel flying the flag of a Member State and registered in
the Community.” 73 Member States have jurisdiction over their vessels on the high
seas, which is stressed by the reference made to the ‘flag State’.
ECJ case-law has been illustrative of the fact that EU legislation may apply beyond its
Member States’ territories.74 One of the matters at issue in the Kramer Case was to
what extent the authority of the Community extended to fishing on the high seas.
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After the ECJ had established that the Community had internal competence to adopt
measures for the conservation of the biological resources of the seas, it continued that:
[i]t none the less follows from Article 102 of the Act of
Accession, from Article 1 of the said Regulation [2141/70]
and moreover from the very nature of things that the rulemaking authority of the Community ratione materiae also
extends, in so far as Member States have similar authority
under public international law, to fishing on the high seas. 75
It has also been consistently held that:
[a]s regard the high seas, the Community has the same
regulatory powers, in areas falling within its authority, as are
recognised under international law to the State whose flag the
vessel flies or in which it is registered.76
Such authority has been found in the 1958 High Seas Fishing Convention, recognising
coastal States’ interests in the living resources in any area of the high seas adjacent to
their territorial sea. In addition, the LOS Convention was to be taken into account,
since it imposes a co-operation duty on States in conserving and managing the high
seas’ living resources.77 In Case C-311/94, it was pointed out, that:
[o]ne of the criteria for defining the applicability of the
common [fisheries] policy relating to the Community fleets is
the flag under which it sails. A vessel flying the flag of a
Member State has access at any time to the Community’s
fishing resources, whether in waters under the sovereignty or
jurisdiction of the Member states of the Community or in
those covered by the external fisheries policy.78
Therefore, “a vessel flying the flag of a Member State is considered to form part of the
Community fleet, irrespective of the area in which it fishes.”79
Conclusion
Since Case 26/6280 and Case 6/6481, there have been very few judgements in which
reference has been made to the term sovereignty either in relation to the Member
States or in relation to the EU itself. The cases which invoke the term concern
sovereignty over fishing waters, or so-called ‘fiscal sovereignty’ in tax cases.82 As
75
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noted by De Witte, in the ECJ rulings on the subject, references to a strong notion
such as a transfer of sovereignty are rare or non-existent. He draws a distinction
between a transfer of sovereign rights or limitation of sovereignty on the one hand,
and a transfer of sovereignty on the other hand. The former is reflected in the Van
Gend Case and the Costa Case. In both cases, the ECJ declared that the Member
States had ‘limited their sovereign rights’. In the Costa Case, the ECJ considered that
a ‘limitation of sovereignty or a transfer of powers from the Member States to the
Community’ had taken place’. 83 From this distinction, De Búrca draws the
implication that EU membership has not amounted to a transfer of ultimate legal
authority. Although the Member States have delegated authority, or have transferred
some of their powers, or have even transferred ‘sovereign rights’, they have not
transferred or alienated their very sovereignty itself. De Búrca notes that it remains an
unsolved and uncertain subject in EU law if this signifies that the rights transferred
could be unilaterally withdrawn by the Member States in order to retract that authority
to it again.84
Regulation 2371/02 now provides a definition of the concept of ‘Community waters’
as meaning the waters under the sovereignty or jurisdiction of the Member States.85
Together they form the so-called ‘Community waters’. Despite the terminology of
‘Community waters’, this water column is not to be attributed to the EU. It merely
serves the purpose of delimiting the jurisdictional scope of the CFP. The European
Commission worded this as follows:
On ne peut pas parler des frontières de la Communauté; les
frontières communautaires sont la somme des frontières des
Etats membres qui restent compétents en ce qui concerne la
délimitation de leurs frontières maritimes (en conformité avec
le droit international). Juridiquement la Communauté n’a pas
une frontière, il n’y a qu’un territoire ou les traités
86
s’appliquent.
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